
 

HIGH PEAK BOROUGH COUNCIL 
DEVELOPMENT CONTROL COMMITTEE 

 
Date: 6th August 2018 

 
PROPOSED SECTION 106 DEED OF VARIATION IN RELATION TO 
PLANNING PERMISSION REF. HPK/2016/0063 FOR OUTLINE PLANNING 
PERMISSION WITH SOME MATTERS RESERVED (EXCEPT ACCESS 
AND LAYOUT) FOR THE ERECTION OF 9 DWELLING HOUSES AND 
NEW ACCESS AT LAND AT CHAPEL LANE, HADFIELD. 
 
 

1. SUMMARY OF RECOMMENDATION 
 
Approve, subject to agreed Heads of Terms for a financial contribution of 
£78,400 towards offsite affordable housing provision and £8,000 towards 
offsite tree planting. 
 
 

2. DESCRIPTION OF THE SITE AND ITS SURROUNDINGS 
 
2.1 The proposed s106 legal agreement deed of variation relates to a 0.42 ha 
‘greenfield’ site containing a number of trees, which are protected by a TPO 
(Tree Preservation Order) DC61.  The site is located in the village of Hadfield 
within the defined urban area.  The site fronts Chapel Lane and adjoins a 
Council owned equipped public open space immediately to the east boundary.  
To the west boundary, the site adjoins the rear gardens of the cul-de-sac 
Woodfield Close, beyond which is the Mersey Bank Nursing Home positioned 
at the junction with The Carriage Drive / Chapel Lane.  To the south of the site 
is no.37 Mersey Bank Drive and its access drive. 
 
 

3. DESCRIPTION OF THE PROPOSAL 
 
3.1 A proposed section 106 deed of variation is sought in relation to outline 
planning permission ref. HPK/2016/0063, which also secured matters of 
access for a new vehicular access off Chapel Lane and the layout for the 
erection of 9 dwelling houses. 
 
3.2 Members resolved to approve the outline planning application for the 
residential development of this site at the 5th September 2016 Development 
Control Committee meeting.  This was subject to a section 106 legal 
agreement securing two onsite affordable ‘rented’ housing units and mitigation 
tree planting to the adjoining Council owned public open space.  Planning 
consent was issued on the 19th July 2017 following the completion of the s106 
legal agreement securing the above requirements. 
 
3.3 The approved layout provides for 3no pairs of semi-detached dwellings 
and a 3-row terrace positioned within an L-shape arrangement.  The new 
access point would be from Chapel Lane, which leads to a private driveway 



 

arrangement.  This is orientated north-south and culminates with a turning 
head within the south of the site.  Off-street car parking is provided for the 
terraced and semi-detached dwellings both within the plot and off the access 
road. 
 
3.4 The deed of variation proposes to omit the secured affordable housing 
provision equating to two onsite ‘rented’ units in lieu of a financial contribution 
of £78,400 towards offsite affordable housing provision and £8,000 towards 
offsite tree planting.  A site viability appraisal has been submitted to the 
Council to support this departure from planning policy. 
 
 

4. RELEVANT PLANNING HISTORY 
 
HPK/2016/0063 - Application for outline planning permission with some 
matters reserved (except access and layout) for the erection of 9 dwelling 
houses and new access.  Approved with conditions and s106 legal 
agreement. 
 
HPK/2018/0110 - Re-submission of HPK/2016/0063 - Application of Outline 
Planning Approval with some matters reserved (except access and layout) - 
Construction of 9 dwelling houses and new access.  Withdrawn. 
 

 
5. PLANNING POLICIES RELEVANT TO THE DECISION 

 
Adopted High Peak Local Plan 2016 
 
Policy S1 Sustainable Development Principles 
Policy S1a Presumption in Favour of Sustainable Development 
Policy H4 Affordable Housing 
Policy CF3 Local Infrastructure Provision 
Policy CF4 Open Space, Sports and Recreation Facilities 
Policy CF7 Planning Obligations and Community Infrastructure Levy 
 
Supplementary Planning Guidance 
 

• Housing Needs Survey 
• Planning Obligations 

 
National Planning Policy Framework (NPPF) July 2018 
 
National Planning Practice Guidance (NPPG) 
 
 

6. CONSULTATIONS 
 
6.1 Council’s Independent Financial Viability Assessment (Conclusions) 
 



 

In conjunction with our QS (Quantity Surveyor) we have assessed the likely 
costs and revenues associated with the application proposals.  With reference 
to the appraisal that has been submitted by the applicant, the methodology 
that has been adopted for assessing viability is reasonable.  In relation to the 
appraisal variables themselves many are considered reasonable for the 
purpose of the assessment however we have made some adjustments to the 
following elements: Construction costs including fees, contingency and 
abnormals – we have adopted our QS assessment of these elements at a 
total of £1,399,029; Land Value – to assess viability we have adopted a land 
value of £222,700; Agents fees on acquisition – these have been adjusted to 
2%; Loan Arrangement and monitoring – these have been adjusted to 2%; 
Affordable rented units – these have been valued at 40% of market value and 
Developer’s profit – we have adopted a profit of 18% on GDV. 
 
We have retained all of the other appraisal variables adopted by the applicant.  
In terms of the other S106 contributions a figure of £8,000 has been included 
which we assume is the cost of compensatory trees on the adjoining open 
space. 
 
Having regard to these changes we have prepared a revised appraisal for the 
development.  In order to do so we have used Argus Developer Software, an 
industry standard development appraisal tool. We have firstly prepared an 
appraisal including 2 affordable units (plots 8 and 9) valued at 40% of market 
value.  The appraisal includes all of the required planning contributions and 
results in a residual developer’s profit of 10.10% of GDV (Gross Development 
Value).  This shows that as the level of residual profit is less than the 18% of 
GDV then on this basis the development is not sufficiently financially viable to 
support the full package of planning contributions. 
 
We have therefore prepared a further financial appraisal to establish the point 
at which the development becomes viable, i.e. the residual developers profit 
equates to 18% of GDV.  The appraisal includes one affordable dwelling (plot 
8) together with a S106 contribution of £8,000 and on this basis there is a 
residual profit of 16.43% of GDV. This appraisal shows that the development 
is still not viable on this basis and would not be able to support one affordable 
dwelling and a S106 contribution of £8,000. 
 
Finally we have considered whether if the development was entirely market 
housing whether it could support a payment in lieu to offsite affordable 
provision. The appraisal assumes all of the houses are provided as market 
units.  We have included as fixed inputs the land value and developers profit 
at 18% and on this basis have used the appraisal to calculate the amount of 
S106 contribution that could be supported. 
 
The summary appraisal shows that on this basis the development could 
support a payment of £8,000 towards compensatory tree provision on the 
adjoining land and a payment in lieu to offsite affordable housing provision of 
£78,400 and remain viable. 
 
 



 

7. OFFICER COMMENTS 
 
7.1 Planning obligations under Section 106 (A) of the Town and Country 
Planning Act 1990 (as amended) are a mechanism which makes a 
development proposal acceptable in planning terms, which would not 
otherwise be acceptable.  In this case, the planning obligations, amongst 
other matters, secured onsite affordable housing provision (two rented units) 
and specified the type and timing of this housing, in addition to financial 
payments towards offsite tree planting at the adjoining public open space. 
 
7.2 If the s106 is not complied with, it is enforceable against the person that 
entered into the obligation and any subsequent owner.  The legal tests for a 
s106 agreement are: (i) necessary to make the development acceptable in 
planning terms, (ii) directly related to the development, and, (iii) fairly and 
reasonably related in scale and kind to the development.  Under the Planning 
Act s106 (A) a person bound by the obligation can seek to have the obligation 
modified or discharged after five years.  The principles for modifying an 
obligation are that it ‘no longer serve a useful purpose’ or ‘continues to serve 
a useful purpose equally well’. 
 
7.3 When a developer makes an application under Section 106 to vary an 
affordable housing obligation, the Council must assess the affordable housing 
obligation and decide whether it prevents the development from being 
economically viable.  If the Council finds that the obligation prevents the 
development from being economically viable, then the application should be 
dealt with in a way that safeguards and promotes the economic viability of the 
permitted scheme to which it relates.  In order to achieve this, the Council has 
three options: (1) it can modify the obligation either in the way the application 
suggests or in another way if more appropriate, (2) it can replace the 
obligation again in the way suggested by the application or with another 
obligation if more appropriate or (3) it can remove the obligation altogether. 
 
7.4 LP (Local Plan) policy H4 ‘Affordable Housing’ includes a financial viability 
test to justify any reduced provision of affordable housing below the required 
20% onsite provision policy level.  Planning permission ref. HPK/2016/0063 
secured two onsite ‘rented’ affordable dwellings units at the Chapel Lane, 
Hadfield site.  In addition, £8,000 was secured in relation to tree and ecology 
impacts for mitigation tree planting to the adjoining Council owned public open 
space to accord with LP policies EQ5 ‘Biodiversity and EQ9 ‘Trees, 
woodlands and hedgerows’. 
 
7.5 The recently issued NPPF (National Planning Policy Framework) 
document states that a planning application should be considered to be viable 
where it complies with up-to-date development plan policies and the applicant 
is required to demonstrate whether particular circumstances justify the need 
for a viability assessment at the application stage. 
 
7.6 Whilst no viability case was submitted at the planning application stage, 
LP policy H4 would not preclude the applicant from seeking a s106 (A) varied 



 

agreement to be subject to modifications to assess the site’s capability to 
provide affordable dwelling units subject to viability considerations. 
 
7.7 The first issue for Members to consider is that the mitigation offsite tree 
planting costed at £8,000 is required for the approved scheme to remain 
policy compliant as outlined above.  This element of the agreement should not 
be modified in these circumstances. 
 
7.8 Secondly, there is an evident need for affordable housing within the 
District, including Glossopdale.  This is such that in the first instance, the 
obligation should be modified rather than simply being removed.  A FVA 
(Financial Viability Appraisal) has been submitted to the Council to support 
this departure from planning policy to omit the secured affordable housing 
provision from the approved scheme.  Accordingly, the applicant’s FVA has 
been independently appraised on behalf of the Council.  The conclusions are 
that the development could not support the provision of an affordable unit on 
site but could support a payment of £8,000 towards compensatory tree 
provision on the adjoining land and a payment in lieu to offsite affordable 
housing provision of £78,400 and remain viable. 
 
7.7 In view of these facts, Officers would not object to the release of the 
restriction for the 20% affordable housing provision to be sold on the open 
market subject to securing these financial payments towards offsite provision 
as set out above.  These heads of terms have been accepted by the applicant 
and the approval of the variation is hereby recommended. 
 
 

8.  RECOMMENDATIONS 
 
8.1 Approve the variation as requested to vary the provision of 
affordable housing at land at Chapel Lane, Hadfield in relation to 
planning permission ref. HPK/2016/0063 as follows: 
 

• £8,000 towards compensatory tree provision on the adjoining 
Council-owned public open space land, and, 

• £78,400for offsite affordable housing provision. 
 
8.2 The recommendation is made following careful consideration of all 
the issues raised through the application process and thorough 
discussion with the applicants. In accordance with Paragraphs 186 and 
187 of the NPPF the Case Officer has sought solutions where possible 
to secure a development that improves the economic, social and 
environmental conditions of the area. 
 
8.3 In the event of any changes being needed to the wording of the 
Committee’s decision (such as to delete, vary or add 
conditions/informatives/planning obligations or reasons for 
approval/refusal) prior to the decision being issued, the Head of 
Regulatory Services has delegated authority to do so in consultation 
with the Chairman of the Planning Applications Committee, provided 



 

that the changes do not exceed the substantive nature of the 
Committee’s decision. 
 
 



 

Site Plan 
 

 


